often vital evidence has not gone unchallenged by the state. The practice of granting immunity from prosecution as a means of obtaining evidence which ordinarily would be witheld under a claim of protection against self-incrimination is. nearly as old as the privilege itself. 3 As Wigmore has pointed out, 4 since it is the state which imposes a penalty as the consequence of committing a criminal act it is within the power of the state to take away the penalty by law. If the authorities decide that obtaining the testimony of a witness in a particular case is more important than prosecuting him for any offense he might have committed they may grant him immunity from prosecution and thereby obtain his testimony despite his constitutional privilege against self-incrimination. 5 The im- (1956) (1957) . 4 WsGMoR supra, note I at § 2281. 5 "Any evidence that he may give under such a statutory direction will not be against himself, for the reason that, by the very act of giving the evidence, he becomes exempted from any prosecution or punishment for the offense respecting which his evidence is given. In such a case he is not compelled to give evidence against himself in a criminal case, for the reason that the legislature has declared that there can be no criminal case against him which the evidence which he gives may tend to establish." Brown v. Walker, 161 U.S. 591, 604 (1896). munity granted must, of course, be fully consonant with the protection he obtains when he refuses to testify under a claim of privilege. 6 The fifth amendment protection against selfincrimination was frequently claimed by witnesses appearing in the many investigations into Communism in the United States which were conducted by Congress in the early 1950's: Congress responded to this mass use, and possible misuse, of a constitutional privilege by those who would overthrow the government which guarantees it by passing the Compulsory Testimony Act of 1954. The Act offered immunity to persons testifying before a congressional committee, the federal courts, and grand juries in cases involving the national security or defense of the United States.
Since the language of the Act was similar to that found in an immunity statute upheld by the Supreme Court in a case some 60 years earlier it was generally assumed to be valid. 8 Any doubts on this score were dispelled when the Supreme Court, in the first case to arise under the Act, and concededly a test of it, held the Act constitutional. That case was Ullmann v. United States, 9 decided in 1956. Ullmann, the petitioner, had appeared before a federal grand jury investigating wartime espionage and conspiracy to commit espionage. Asked about his and others' connections with, and membership in, the Communist Party, he refused to answer, claiming his fifth amendment privilege against self incrimination. He was offered immunity under the Compulsory Testimony Act but still declined to answer the questions and he was sentenced for contempt of court. His appeal to the Supreme Court alleged the unconstitutionality of the Act on a variety of grounds.
Most of the problems raised by the Ullmann case have been considered elsewhere. 10 One, however, presents a question having a significance beyond the immediate application of the Act. Did the Supreme Court, by its decision in the Ullmann case, reopen to further examination the supposedly 6 The Supreme Court in Counselman v. Hitchcock, 142 U.S. 547, 586 (1892) laid down the test for a valid immunity statute. It must be, the Court held, "a complete protection from all the perils against which the constitutional prohibition was designed to guard ... well-settled federal rule that a witness in a federal proceeding may not invoke the fifth amendment privilege against self-incrimination when theprosecution he fears is under state criminal law?
Ullmann contended that the immunity from prosecution given by the Act did not extend to. possible incrimination under the laws of a state. If, in the course of his testimony concerning acts, against federal law, the witness should be forced to mention acts which were crimes against state law he would be exposed to possible state prosecution. The fifth amendment required that he not be forced to incriminate himself under either federal or state law; he argued, the Act was deficient in this respect, and was, therefore unconstitutional. This contention was also raised in the District Court." "The short answer to both questions," said that court, "is Murdock v. United States."
Immunity From State Prosecution-A Retreat From
The Ride of Murdock?
The Mwrdock n case involved the question of whether a witness testifying in afederal proceeding, and with regard to a federal matter, could invoke. his fifth amendment privilege against self-incrimination and refuse to answer a question on the ground that his answer might incriminate him under the laws of another jurisdiction. In that case the witness refused to disclose the names of persons to whom he had made payments which he subsequently deducted on his income tax return. A truthful answer would have disclosed that he had made the payments to state law enforcement officials as bribes in order that he might run his gambling businesses unhindered. The Court held that he must answer the questions because a federal investigation could not be prevented by matters depending on state law and the fifth amendment protected only against disclosures which might lead to prosecution by the federal government. This is the "two sovereignties" rule. It embodies a conception of two separate and distinct sovereigns, the federal government and a state government, "acting separately and independently of each other, within their respective spheres." 3 Under this theory a witness could not invoke the fifth amendment in a Federal court sitting in Illinois, for example, because his answer to a question'might incriminate him under the criminal laws of that state, and even though he would certainly be subject to the jurisdiction of Illinois and the danger of a subsequent state prosecution might be very real. The amendment protects only against disclosures which might incriminate a witness under the laws of the sovereign-the federal government-on. which it is binding. One sovereign takes no notice of the operation of the criminal laws of another and is not dissuaded from action by matters depending upon them.
Since the "two sovereignties" rule of the Murdock case applies to the facts of the Ullmann case as well, the contention of Ullmann that the immunity provisions of the Act did not extend to state prosecutions was groundless, for under the Murdock rule the immunity did not have to extend that far.
1 4 There would, therefore, be no need to reach the question of whether the federal government had the power to bar state prosecutions for violations of state criminal law-an admittedly grave constitutional question. This was the government's contention in Ullmann. 5 Though the issue of the applicability of the "two sovereignties" rule was squarely raised by both Ullmann and the government, and though the district court considered this the "short answer" to the whole problem, the Supreme Court did not mention the Murdock case, did not discuss the "two sovereignties" rule, but went instead to the second question and held that the federal government indeed had the power to bar state prosecutions for offenses against the state which were disclosed by the witness while he was under the compulsion of a federal immunity statute. This was so, the Court declared, because Congress had the power to provide for the national defense. Federal immunity was a "necessary and proper" method of carrying that object into effect and was, therefore, the "supreme law of the land" by which state courts were bound.
Sound though this holding may be, it cannot be denied that it poses something of a threat to the independence of the state judiciary in matters heretofore considered to be within their exclusive control. The federal government has supreme power in many areas other than national defense. Interstate commerce, bankruptcies, naturalization, 14 "The principle established is that full and complete immunity against prosecution by the government compelling the witness to testify is equivalent to the protection furnished by the rule against compulsory self-incrimination. The Sixth Circuit refused to accept this argument, concluding that Congress had a right to extend protection to the witness beyond the minimum constitutional requirements. If Congress undertook to do so, the court reasoned, the Supreme Court in Ullmann did not reach the question of whether it had to when it considered the constitutionality of the grant of immunity in state courts.
This view ignores the fact that at least one house of Congress, the Senate, was extremely uncertain as to whether it should, could, or did bar state prosecutions. "I think it is important... that we make clear that this bill, at least, in the opinion of the Judiciary Committee and of its able counsel, would not grant to a witness immunity from prosecution in a state court....
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which led to the adoption of the Murdock rule is in order.
-At the outset it must be understood that certain general principles govern the plea of self-incrimination. The decision of whether or not an answer to a particular question will incriminate a witness is initially one for the court. If it decides that it is possible for an answer to incriminate, depending upon what the answer is, it is for the witness, and the witness alone,' to then decide whether he will answer the question 9 A second requirement is that the danger of self-incrimination be a "real and appreciable" one. The search for truth by the courts cannot be blocked by a remote and unsubstantial fear of incrimination." The first American case to raise the question of whether the fifth amendment allows a witness in a federal proceeding to refuse to answer a question which might incriminate him under the laws of another jurisdiction was United States v. Saline Bank." In that case the United States sued the stockholders of the bank, which was unchartered, and hence illegal under the laws of Virginia, to recover a sum of money due the U. S. treasury. , The stockholders replied that any answers they So, Mr. President, I think that should be a part of the REcoRD so that anyone reading the proceedings will know exactly the legislative history of the measure and the opinion of the committee on that point." 99 CONG. REC. 4743 (1953) (remarks of Senator Kefauver).
In addition, the court in Tedesco conceded that the words in the immunity bill being considered in that case were identical to those of the Compulsory Testimony Act of 1954 and "that Congress, in framing the immunity portions... used the exact phraseology... with the intent that the words so used should receive the same construction." (Emphasis added.) And yet, the court in Tedesco construed that Act (a narcotic immunity law) as not reaching to the state courts, whereas the Supreme Court, in Ullmann, easily concluded that the other Act did. This is hardly the "same construction" that Congress was supposed to have intended.
The truth is that Congress made no rational choice as to whether or not immunity from state prosecution should have been granted by the Compulsory Testimony Act. The legislative history of the Act makes this clear. It is hardly any answer to say, therefore, that the Murdock case was not decisive of the Ullmann case because the Congress may undertake to give the witness more than his due.
"9 This is the rule laid down is not in conflict with this.... It is sufficient to say that the prosecution was under a state law which imposed the penalty, and that thg Federal court was simply administering the state law, and no question arose as to a prosecution under another jurisdiction."
A careful reding of the opinion in Saline Bank shows that this was no prosecution. It was rather, a bill in equity for discovery and relief filed by a United States District Attorney on behalf of the United' States Treasury to charge the stockholders of the bank with liability for funds owed the Treasury by the bank. Under the laws of Virginia, an unchartered bank like Saline was illegal, and the Attorney General of Virginia could have brought suit in a state court to hold the capital stock of the bank in trust for the commonwealth. The Court in Hale assumed that the proceeding in the federal court was one which could have been brought under the law of Virginia outlined above. It was not, and the case must be taken as authority for the proposition that a witness in a federal proceeding is protected by the fifth amendment from incriminating himself under the laws of another jurisdiction.
161 U.S. 591 (1896 the refusal of a witness to answer the questions of a federal referee in bankruptcy on the ground that his answers would incriminate him in a pending state prosecution for fraudulent insolvency. His defense was upheld.
In re Feldstein, 103 F. 269 (S. D. N. Y. 1900) a witness refused to tell the referee the reasons for payments made to him by the bankrupt on the grounds that his answers would incriminate him under the gambling laws of New York.
In re Nachman, 114 F. 995 (D. C. S. C. 1902) a similar plea was sustained.
In re Kanter, 117 F. 356 (S. D. N. Y. 1902) the bankrupt was allowed to refuse an order for a production of papers and records which would have incriminated him in a pending state prosecution for larceny.
In re Hess, 134 F. 109 (E. D. Penn. 1905) the bankrupt refused to turn over books and papers which would have incriminated him under contemplated state criminal proceedings. "Can he, then, be compelled to deliver their possession for this purpose, if, perchance, they contain evidence that may tend to incriminate him, and which might subject him to a successful criminal prosecution either in the federal or state courts? The privilege here invoked is found in the fifth amendment... ." (Emphasis added.) The court then held that ". . . it is plain that whatever incriminating evidence the books may contain could be used without restriction in the state courts for the purpose of convicting him of any crime for which he might be indicted there, and, in consequence of this danger to him, the plea of his constitutional privilege must prevail." 134 F. at 111-112.
In Supreme Court in 1905. This case has been interpreted as applying an opposite rule from Saline Bank and the law as enforced by the lower federal courts at that time,2n but the case held nothing more than that it was not a denial of due process for Kansas to compel a witness to answer questions relating to a violation of the state anti-trust laws when the immunity he was given did not, and constitutionally could not, extend to a possible prosecution for violation of the federal anti-trust laws. This was so, the Court held, because the Supreme Court of Kansas had already held that the witness could be asked no questions with regard to interstate commerce and there was no way, therefore, that his answer could possibly, as a matter of fact, incriminate him under federal law. "We do not believe that in such case there is any real danger of a Federal prosecution .... " This case, the Court said, was like Brown v. Walker where the danger of incrimination under the laws of another jurisdiction was, in fact, only a "bare possibility" and so "impropable" that no notice would be taken of it.
The Court then added a dictum which later courts have seized upon to support their view thatJack adopted the "two sovereignties" rule, and indeed, the statement on its face lends some credence to that view. "We think," the Court said, "the legal immunity is in regard to a prosecution in the same jurisdiction, and when that is fully given it is enough." That this was not an adoption of the "two sovereignties" rule may be seen by reference to two things: (1) These conclusions stamp Jack as a "fact" casewhere the court will look to see if the feared incrimination under the laws of another jurisdiction is possible, as a matter offact-rather than a "two sovereignties" case-where the court will take no notice of possible incrimination under another jurisdiction's laws no matter how real the danger of that prosecution may be.
Then came Hale v. Henkel, 31 a case which marks the turning point in the progress of the law from Saline Bank, where the witness was protected, to Murdock, where the "two sovereignties" rule was adopted.
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• Hale was called by a federal grand jury to testify concerning the affairs of a corporation, of which he was an officer, then under investigation for alleged violations of the Sherman Act. He refused to testify on the ground, among others, that his testimony would incriminate him. The Court Ied that the federal immunity statute which applied to the Sherman Act protected him and he could be compelled to testify. The Court noted that the immunity clause involved was the same as that under consideration in Brown v. Walker and that Hale's contention was foreclosed by the decision in that case.n This holding seemingly disposed of all the witness's claims of incrimination, both 200 U.S. at 192. If the Jack case had indeed adopted the "two sovereignties" rule the government would surely have cited that case as it would then have had a conclusive answer to the witness's contention rather than one which depended upon a question of fact.
2 201 U.S. 43 (1906). The case is most famous for its holding that a corporation cannot plead the privilege against self-incrimination. The court then applied the principle of the Brown case which, it will be remembered, extended the bar of prosecution to the state courts. "We need not state the reasons given in Brown v. Walker, both in the opinion of the court, and in the dissenting opinion, wherein all the prior authorities were reviewed, and a conclusion reached by a majority of that court, which fully covers the case under consideration." (Emphasis added.) It will also be remembered that the Court in the Brown case dismissed the witness's claim of possible state prosecution only because it was, in fact, not a substantial one. state and federal,3 but the Court then went on to adopt the "two sovereignties" rule. The only danger to be considered, the Court said, was that arising under the laws of one sovereign.
3 5 u justice Brewer, dissenting, said that he "fully agreed" with the majority's proposition that "the immunity granted by the Federal statute is sufficient protection against both the Nation and the several states. .. ." 3 It may be contended that what the Court said about "two sovereignties" was only dictum, but regardless of this, it is submitted that be it dictum or holding it was bad law. The defendant's counsel was of the opinion that federal immunity would extend to the state courts under the rule of Brown and Jack but argued that such an extension was unconstitutional under the tenth amendment. See 201 U.S. at 50. The government relied on the Brown case and contended that the witness was immune from state prosecution. See 201 U.S. at 57 and Grant, supra note 24. Neither side argued "two sovereignties" and both were clearly of the opinion that there was no question of its application. The Court, however, was of the opinion that the argument of possible incrimination under the laws of the state where the federal investigatory body was sitting was unsound. "Indeed, if the argument were a sound one it might be carried still further and held to apply not only to state prosecutions within the same jurisdiction, but to prosecutions under the criminal laws of other States to which the witness might have subjected himself." This was a clear repudiation of Ballmann v. Fagin, where the state incrimination feared was that under the laws of Ohio-the state in which the federal grand jury in that case was sitting. Curiously enough, Justice Holmes, who wrote the opinion in Ballmann did not dissent in Hale v. Henkd.
"The question has been fully considered in England, and the conclusion reached by the courts of that country that the only danger to be considered is one arising within the same jurisdiction and under the same 'sovereignty. Queen v. Boyes is no authority for the "two sovereignties" rule. Far from it, is the leading case for the proposition that incrimination feared must be substanial in fact and underles the Saline Bank, Brown, Jack, and Ballmann cases.
Queen v. Boyes was a bribery prosecution. The government called as a witness one of the election officials bribed by the defendant. He refused to testify on the ground of self-incrimination. The government then procured a pardon for the witness. He still declined to testify, however, on the ground that, while the pardon stayed all ordinary legal proceedings, it did not protect him against a possible impeachment proceeding in the House of Commons. This fear, said the court, was simply ridiculous.
"Now, in the present case, no one seriously supposes that the witness runs the slightest risk of an impeachment by the House of Commons. No instance of such a proceeding in the unhappily too numerous cases of bribery which have engaged the attention of the House of Commons has every occurred, or, so far as we are aware, has ever been thought of.... (This prosecution) was undertaken by the Attorney General by the direction of the House itself .... It appears to us, therefore, that the witness in this case was not, in a
The Supreme Court may have adopted the "two sovereignties" rule in Hale but the lower federal courts went right on deciding cases as if they had never heard of that decision. Pleas of possible incrimination under the laws of another jurisdicton were continually sustained on the Saline Bank and Ballman principles until the very eve of the Murdock decision. 3 In this case the specific laws of Sicily which the witness feared were not pointed out to the court. The witness merely alleged that he would be "subject to criminal prosecution, punishment, and penalties in Sicily." This lack of evidence as to the specific laws of the other jurisdiction involved was probably fatal, as the court pointed out in such a case "No judge can know, as a matter of law, what would or what would not be penal in a foreign country, and he cannot, therefore, form any judgment as to the force or truth of the objection of a witness when he declines to answer on such a ground." Moreover, the court said, there was no obligation on the part of the defendants to subsequently subject themselves to the jurisdiction of Sicily.
Authority on this point was not long in coming. And when it came it overruled King of the Two Sicilies. In United States of America v. McRae [1867] L.R. 3 Eq. 79, the court upheld the refusal of a witness in an English court to answer any questions when the answers might subject property belonging to the witness, and situated in the United States, to forfeiture under the laws of that country. While the court recognized that the King case might have been correctly decided on its peculiar facts, it specifically disapproved of any general application of the "two sovereignties" rule.
The question had indeed been "fully considered" in England but the "conclusion reached by the courts of that country" was exactly contrary to the "two sovereignties" rule laid down in Hale v. Henkel.
The two North Carolina cases cited by the Court may be similarly dealt with. The first, State v. March, 46 N.C. 526 (1854) is a "two sovereignties" case, but the later case decided by the North Carolina Supreme Court, State v. Thomas, 98 N.C. 599 (1887) expressly rejected the "two sovereignties" rule of the March case and declined to follow it. The rule had been repudiated in North Carolina, therefore, before it was cited as good authority by Hale. "The witness admitted he had been interested in the operation of slot machines in Madison county; that he had paid money to certain persons, which he had deducted as an expense of his business in the income tax returns. The inference is quite clear that this money was paid to cettain persons to procure protection from criminal prosecution by reason of defendant's illegal enterprises. The witness was asked to give the names of the persons to whom the money was given, and the purpose for which it was given."
[Vol. 49T fore, that prior to the Murdock decision, not one federal court, including the Supreme Court, had ever forced a witness in a federal proceeding to incriminate himself under state law when the danger of state incrimination was substantial. Murdock stands alone.
Legal comment was, on the whole, favorable to the Murdock case, 4 0 and Wigmore's wholehearted support of the "two sovereignties" rule was undoubtedly a factor here.' In the twentyone years since the decision was made, however, the "two sovereignties" rule has come under sharp attack. 4 The latest decisions of the state courts construing state immunity statutes have repudiated the rule in Murdock and have returned to the fact test of Jack v. Kansas. 4 This trend is significant, 40 Note, 45 HARv. L. Ruv. 595 (1932) . 41 Wigmore pointed out that "In Samoa it was tabooed to name a deceased chieftain by the title he bore when living" and in Massachusetts "to sell cigars on Sunday" was once a crime. "Are the Courts of our various Commonwealths to ... catalogue within the rubrics of criminality every act which is anywhere, under, any system of manners, morals, or policy, stigmatized by law?" he asked. 8 WIGmorE, EVIDENCE § 2258 (3rd Ed. 1940). "We are of the opinion that the privilege against selfincrimination exonerates from disclosure whenever there is a probability of prosecution in State or federal jurisdictions.... It seems like a travesty on verity to say that one is not subjected to self-incrimination when compelled to give testimony in a State judicial proceeding which testimony may forthwith be used against him in a Federal criminal prosecution." 29 N.W.2d at 287.
State ex rel Mitchell v. Kelly, -Fla.-, 71 S.2d 887 (1954) decides the question for the first time in Florida and follows the Den Uyl case.
The latest state case is Commonwealth v. Rhine, 303 S.W.2d 301, 304 (Ky. 1957). " We believe that to render effective the ... Constitutional provision against self-incrimination, it is essential that it apply to prosecutions by the United States as well as those by the Commonwealth. To hold because it was essentially for the protection of the state courts and state immunity statutes that the Murdock rule was intende&"
The question of the soundness of the "two sovereignties" rule is an important one today. Whatever may have been said in support of the rule in the past is open to question today when federal investigations are likely to have as one of their objects the speciic purpose of exposing violations of state criminal law. The Kefauver Committee investigation of a few years ago is an example. The Committee's authorizing resolution gave it authority to "make a full and complete study and investigation of whether organized crime utilizes the facilities of interstate commerce... in furtherance of any transactions which are in violation of the law.., of the state in which the transactions occur .... 45 One lower federal court has sought to escape from the harsh results of an application of the Murdock rule in these circumstances. United Stales v. DiCarlo 46 was a contempt of Congress prosecution. The defendant had been a witness before the Kefauver Committee and had been asked questions concerning violations of state criminal lawY He refused to answer the questions. The government cited the Murdock rule in DiCarlo's contempt trial but the district court distinguished MuLrdock. The Supreme Court had specifically pointed out in that case that nothing of state concern was involved, that the questions were in relation to federal income tax matters, and that while the answers might have incriminated the witness under state law they did so only incidentally. This was not the case in DiCarlo, said the district court, otherwise would be to ignore the fact that our citizens are in a very real sense, as well as in a technical one, citizens of both the State of Kentucky and of the United States. The DiCarlo decision has been criticized as an attempt by the district court to overrule the Murdock case; 49 it has also been praised as a just and logical exception to the Murdock rule.w The difference between the situation in Murdock and that in DiCarlo is more apparent than real. If the "two sovereignties" rule is sound it should make no difference in law whether the question is specifically directed at a disclosure of a violation of state law or the violation is only elicited incidentally in an answer to a question primarily concerning a federal matter.
To say that a case is founded on a misapprehension of earlier cases and finds support only in the dictum of some of them, while it may weakefi the force of the case, does not destroy it or prove its incorrectness. The Supreme Court was free, in the Murdock case, to adopt the "two sovereignties" rule if it saw fit to do so. Any further criticism of that case must involve, therefore, an examination of the merits of the rule. These have been considered, to some extent, in the previous discussion.
The strongest argument that may be mustered in support of the Murdock rule is that federal investigations should not be hampered by matters depending upon the criminal laws of the fortyeight states. This is not a valid argument, however, and the proof of it may be seen in the fact that the Murdock rule is not being enforced at the federal investigative level today. Witnesses appearing before the McClellan Committee, a committee of the United States Congress engaged in an investigation of improper activities in the labor and management field, have refused to testify and have invoked the fifth amendment on the grounds that any answers they might give would incriminate them under various state criminal laws. Most were then under indictment in state courts. These refusals were upheld by the Committee and its counsel."
Is "In the light of its facts and the reasoning of the court, the binding effect of the Murdock case cannot be extended to cases, where, in the exercise of the overlapping jurisdiction of the Federal government, a Congressional committee enters upon investigations of state crimes. But It is unjust to require a witness under the jurisdiction of the federal government to incriminate himself under state law when a witness cannot be subject to federal jurisdiction without being subject, at the same time, to the jurisdiction of a state. Federal investigations nowadays are often specifically directed at violations of state criminal laws. Federal and state prosecutors work hand in hand when a criminal case presents both federal and state aspects.u Under these circumstances, it is indeed a "traversty on verity" to say that a witness has received the full protection of the fifth amendment privilege against self-incrimination when he has been granted immunity from federal prosecution alone." Much confusion has resulted in these cases from attempts to apply the self-incrimination provision of the fifth amendment to state action or to bring it in the back door through the fourteenth. The first has been unavailing since Barron v. Baltimore," and the second was rejected in Twining v. New Jersey.n A recent case illustrates the difficulties which notions of "federalism" and "two sovereignties" have caused in this field. In Knapp v. Schweitzer' 8 the petitioner was a witness before a state grand jury. He was offered immunity from state prosecution. He refused to answer questions for fear of incrimination under federal law, claiming the privilege of the fifth amendment. This same argument was put forward and rejected in Jack v. Kansas. This was recognized by Justice Frankfurter, speaking from the majority,-but he also seized upon the chance to add, in dictum, that "The sole-although deeply valuable purpose of the Fifth Amendment privilege against selfincrimination is the security of the indivudial against the exertion of the power of the Federal government to compel incriminating testimony with a view to enabling that same Government to convict a man out of his own mouth." (Emphasis added.)
Hearing
The first part of this statement, that the fifth amendment binds only the federal government, is undoubtedly correct;-the second part, that the government which compels must be the same as that which convicts finds no support in the language of the Constitution. 8Barron v. Baltimore, footnote 54 supra. 6 "Certainly there is nothing in the language nor in the history of the Constitutional provisions which dic tates an answer either way upon the question whether the protection should extent to prosecution under 'foreign' law. Judges who consider that the policy behind the privilege is so salutary that the range of its application should be extended, will be inclined to accord protection when the danger of 'foreign' prosecution is clear." McCoRmicic, EVIDENCE § 124 (1954).
6Though this re-affirmance is certainly dictum.
"If a person may, through immunized selfdisclosure before a law-enforcing .agency of the state, facilitate to some extent his amenability to federal process, or vice versa, this too is a price to be paid for our federalism." (Emphasis added.)
But this vice versa argument of federalism ignores several basic points. It is true that a state does not have to provide immunity from federal prosecution. But this is only true because a state cannot provide such immunity, 6t and because a state does not have to provide any privilege against selfincrimination, 62 and even if it does it may construe its grant not to recognize the possibility of incrimination under another jurisdiction, for a state court is, after all, the final arbiter of what its own privilege against self-incrimination encompasses. This argument does not apply in reverse, however, as those who weave the magic spell of federalism would have it do. The federal government can provide immunity from state prosecutions,6 and the federal government must recognize the privilege against self-incrimination." How far that privilege then extends becomes a policy question, not a constitutional one which the "essence of a constitutionally formulated federalism" compels. Murdock, by his testimony before a federal agency, did not merely "facilitate to some extent his amenability to state process." He was obliged to give testimony that would, in fact, be enough to secure his conviction in a state court. 6 5 If this is the "price to be paid for our federalism," then, under our present federal and state criminal investigatory "and prosecution procedures, it is submitted that the price is too high. It is hoped that the Supreme Court will soon have occasion to examine once more the validity of the "two sovereignties" rule, a rule which finds support neither in the language of the Constitution nor in reason and justice, and that the Court will see fit to abandon once and for all a rule which ignores the realities of a twentieth century America."
